Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Appeals for 
the Federal Circuit and the United 
States Court of International Trade 


SEPTEMBER 27, 1989 


This issue contains: 
U.S. Customs Service 
T.D. 89-87 
U.S. Court of Appeals for the Federal Circuit 
Appeal No. 89-1040; 89-1060, 89-1061, 
89-1062; and 89-1149 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Office of Logistics Management, Printing and Distribution Branch, 
Washington, D.C. 20229, of any such errors in order that corrections 
may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 
Treasury Decision 


(T.D. 89-87) 


APPROVAL OF CHEMICAL AND PETROCHEMICAL INSPEC- 
TIONS, INCORPORATED, AS A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of approval of Chemical and Petrochemical Inspec- 
tions, Incorporated as a commercial gauger. 


SUMMARY: Chemical and Petrochemical Inspections, Incorporated 
of Groves, Texas recently applied to Customs for approval to gauge 
imported petroleum, petroleum products, organic chemicals, and 
vegetable and animal oils under § 151.13 of the Customs Regula- 
tions (19 CFR 151.13). Customs has determined that Chemical and 
Petrochemical Inspections meets all of the requirements for approv- 
al as a commercial gauger. 

Therefore, in accordance with § 151.13(f) of the Customs Regula- 
tions, Chemical and Petrochemical Inspections, Incorporated, 3889 
Main Avenue, Groves, Texas 77619, is approved to gauge the prod- 
ucts named above in all Customs districts. 


EFFECTIVE DATE: September 13, 1989. 


FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229 
(202-566-2446). 


Dated: September 12, 1989. 
JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, September 18, 1989 (54 FR 38490)] 








U.S. Court of Appeals for the 
Federal Circuit 


NissaN Moror Mrc. Corp., U.S.A., PLAINTIFF-APPELLANT v. UNITED STATES, 
DEFENDANT-APPELLEE 


Appeal No. 89-1040 


(Decided September 8, 1989) 


Gale T. Cumins, Sharretts, Paley, Carter & Blauvelt, P.C., of New York, New 
York, argued for plaintiff-appellant. With her on the brief was Ned H. Marshak. 

Joseph T. Liebman, Attorney in Charge, International Trade Field Office, Depart- 
ment of Justice, of New York, New York, argued for defendant-appellee. With him 
on the brief were John R. Bolton, Assistant Attorney General and David M. Cohen, 
Director. 


Appealed from: U.S. Court of International Trade. 
Judge DiCar1o. 


Before Markey, Chief Judge, FRIEDMAN and ARCHER, Circuit Judges. 


ARcHER, Circuit Judge: 

Nissan Motor Mfg. Corp., U.S.A. (Nissan) appeals from the sum- 
mary judgment of the United States Court of International Trade 
holding that machinery imported by Nissan from Japan into a for- 
eign trade zone subzone for use in the production of motor vehicles 
is subject to duty as prescribed by the United States Customs laws. 
Nissan Motor Mfg. Corp. U.S.A. v. United States, 693 F. Supp. 1183 
(Ct. Int’] Trade 1988). We affirm. 


BACKGROUND 


The Foreign Trade Zone Act, 19 U.S.C. § 81(a)-81(u) (1982), autho- 
rizes the establishment of foreign trade zones within the United 
States. The Act is administered by a Board which has authority “to 
grant to corporations [“public” and “private” as defined in the Act, 
19 U.S.C. § 81(a)] the privilege of establishing, operating, and main- 
taining foreign-trade zones in or adjacent to ports of entry under 
the jurisdiction of the United States.” 19 U.S.C. § 81b(a). “Merchan- 
dise” may be brought into a foreign trade zone for the purposes set 
forth in the statute “without being subject to the customs laws of 
the United States.” 19 U.S.C. § 81c (1982). 
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According to the trial court: 


In 1952 the Board promulgated regulations pursuant to 19 
U.S.C. § 81h to authorize “zones for specialized purposes” or 
“subzones” in areas separate from existing free trade zones “for 
one or more of the specialized purposes of storing, manipulat- 
ing, manufacturing, or exhibiting goods” when the Board finds 
that existing or authorized zones will not serve adequately the 
convenience of commerce with respect to the proposed pur- 
poses. 17 Fed. Reg. 5316 (June 11, 1952), now codified without 
amendment at 15 C.F.R. § 400.304 (1988). In contrast to general 
pu zones where a municipal corporation leases a portion 
of the zone to firms that subsequently locate within that zone, 
subzones are generally used by a single firm. 


693 F. Supp. at 1185. A foreign trade zone subzone was established 
at Nissan’s motor vehicle manufacturing and assembly plant in 
Smyrna, Tennessee. 

Nissan imported production machinery for use in the subzone 
which consisted of a highly automated, integrated system of indus- 
trial robots, automated conveyor and stamping systems, and a com- 
plex computerized interface. Nissan requested a ruling from the 
United States Customs Service under 19 C.F.R. § 177.1(a)(1) (1988) 
regarding its obligation for duties. Nissan noted that it was uncer- 
tain whether the proposed final configuration of the machinery 
would be capable of full-scale production of motor vehicles and that 
the machinery needed to be assembled, installed and tested. Nissan 
stated that based on these tests some or all of the machinery might 
be returned to the foreign manufacturers, replaced, redesigned, or 
scrapped. 

Customs decided, based on these facts, that production equipment 
imported into Nissan’s subzone was not “merchandise” for purposes 
of the Foreign Trade Zones Act and was therefore dutiable. Customs 
deferred assessment of duties, however, until the machinery was 
completely installed and tested in full-scale production of motor ve- 
hicles in the subzone. C.S.D. 82-103, 16 Cust. Bull. 869, 870 (March 
4, 1982). 

After installation and testing, Customs required that formal duty- 
paid entries be made even though the equipment was to remain in 
the subzone. The production equipment was valued at approximate- 
ly $116,314,883 with over $3,000,000 in assessed duties. Nissan en- 
tered the merchandise as required by Customs and, upon liquida- 
tion, filed a protest. The protest was denied and Nissan commenced 
this proceeding. The Court of International Trade held that 
“(bjased on the language of the Foreign Trade Zones Act, as 
amended, and the relevant legislative history * * * [Nissan’s] pro- 
duction machinery and related capital equipment are dutiable.” 693 
F. Supp. at 1189. 
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OPINION 


Congress authorized the creation of foreign trade zones in the 
Foreign Trade Zones Act of 1934, Pub. L. No. 566, 64 Stat. 249 
(1950) (codified as amended at 19 U.S.C. § 81c (1982)). In 1950, sec- 
tion 3 of the Act was amended to provide: 


Foreign and domestic merchandise of every description, ex- 
cept such as is prohibited by law, may, without being subject to 
the customs laws of the United States, except as otherwise pro- 
vided in this chapter, be brought into a zone and may be stored, 
sold, exhibited, broken up, repacked, assembled, distributed, 
sorted, graded, cleaned, mixed with foreign or domestic mer- 
chandise, or otherwise manipulated, or be manufactured except 
as otherwise provided in this chapter, and be exported, de- 
stroyed, or sent into customs territory of the United States 
therefrom, in the original package or otherwise; but when for- 
eign merchandise is so sent from a zone into customs territory 
of the United States it shall be subject to the laws and regula- 
tions of the United States affecting imported merchandise. * * * 


19 U.S.C. § 81c (1982) (emphasis added). 

Nissan contends that the trial court erred in concluding that Cus- 
toms could properly impose a duty on the equipment, because a for- 
eign trade zone is considered to be outside the Customs territory of 
the United States. It argues that merchandise entered into a zone 
becomes subject to duty only if the merchandise is thereafter sent 
“into the customs territory of the United States.” 

The government urges that the Foreign Trade Zone Act does not 
authorize the use of a foreign trade zone to avoid or defer payment 
of duties on production equipment installed, used and consumed in 
the foreign trade zone. Such equipment, according to the govern- 
ment, is not “merchandise” within the meaning of the Act and the 
installation and use of the equipment are not covered by the activi- 
ties enumerated in the Act. 

The Court of International Trade rejected Nissan’s position and 
held that “imports * * * used or intended to be used to produce mo- 
tor vehicles” are not within the activities enumerated in 19 U.S.C. 
§ 81c (1982). 693 F. Supp. at 1186. Applying a general rule of statu- 
tory construction that the expression of one thing is the exclusion of 
the alternative, expressio unius est exclusio alterius, the court stated 
that “[nJone of the activities that Congress identified in its compre- 
hensive list permit [sic] installation or operation of production 
equipment without payment of duties.” Jd. The court also pointed to 
the legislative history of the 1950 amendment, S. Rep. No. 1107, 
81st Cong., 2d Sess., reprinted in 1950 U.S. Code Cong. & Admin. 
News 2533, 2535-36, which stated that “(t]he amended proviso 
would not authorize consumption of merchandise in a zone. * * *” 

Nissan’s reading of the Act to mean that duties cannot be im- 
posed on any article brought into a foreign trade zone unless or un- 
til it is sent into the Customs territory of the United States is over- 
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broad. The Court of International Trade was correct in our view in 
determining that Congress signalled its intention to make the impo- 
sition of immediate duties dependent on the operations that occur 
in a foreign trade zone when it listed the activities that could be 
performed on merchandise brought into a zone. The fact that a com- 
prehensive listing is set forth in the statute indicates that Congress 
did not intend a blanket exclusion from Customs duties irrespective 
of what is done with the imported merchandise. 

The activities performed by Nissan in the foreign trade zone sub- 
zone with the imported equipment are not among those permitted 
by a plain reading of the statute. Section 81(c) provides that mer- 
chandise brought into a foreign trade zone may be “stored, sold, ex- 
hibited, broken up, repacked, assembled, distributed, sorted, graded, 
cleaned, mixed with foreign or domestic merchandise, or otherwise 
manipulated, or be manufactured. * * *” 19 U.S.C. §81c. The Act 
does not say that imported equipment may be “installed,” “used,” 
“operated” or “consumed” in the zone, which are the kinds of oper- 
ations Nissan performs in the zone with the subject equipment. Al- 
ternative operations of a different character should not be implied 
when Congress has made so exhaustive a list. See United States v. 
Douglas Aircraft Co., 510 F.2d 1387, 1392 (CCPA 1975). 

The 1950 amendment to the Foreign Trade Zones Act and its leg- 
islative history supports the foregoing reading of the statute. Prior 
to 1950, duties had to be paid on merchandise which remained with- 
in a zone for over two years. In 1950 the Act was amended to re- 
move this requirement. In doing so, the Senate Report explained: 


The present absolute requirement for payment of duties on 
merchandise obtaining a privileged status under the proviso 
would be eliminated. Duties and taxes would be payable in ac- 
cordance with the finding only if and when the merchandise 
was sent into customs territory. The amended proviso would not 
authorize consumption of merchandise in a zone, but would au- 
thorize its exportation or destruction without the payment of 
the liquidated duties and determined taxes thereon. 


S. Rep. No. 1107, 81st Cong., 1st Sess., reprinted in 1950 U.S. Code 
Cong. & Admin. News 2533, 2535-36 (emphasis added). Moreover, 
the 1950 amendment for the first time authorized manufacturing 
and exhibiting to be conducted within a zone. Pub. L. 566, 64 Stat. 
249 (1950). The amendment and its legislative history give no indi- 
cation that manufacturing equipment can be entered duty free, 
which, of course, is consistent with the quoted statement that ex- 
emption from duty is not permitted for merchandise to be consumed 
within the zone. 

The Customs Service, in a decision relating to other production 
machinery from Japan, has similarly ruled that “the list [of activi- 
ties] does not permit an article to be brought into a zone, free of du- 
ty, to be used as production equipment to make other articles.” See 
C.S.D. 79-418, 13 Cust. Bull. 1627, 1629-30 (May 24, 1979). See also 
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S. Rep. No. 308, 98th Cong., 2d Sess. 35-36, reprinted in 1984 US. 
Code Cong. & Admin. News 4910, 4944-45, which, in discussing the 
1984 amendments to the Foreign Trade Act, described the “current 
law” as providing that the “exemption does not apply to machinery 
and equipment that is imported for use (for manufacturing or the 
like) within a foreign trade zone.” 

Nissan relies upon the case of Hawaiian Indep. Refinery v. United 
States, 460 F. Supp. 1249 (1978), in support of its position. The mer- 
chandise there involved was crude oil which was entered into a for- 
eign trade zone for manufacture into fuel oil products. This, of 
course, is an activity delineated by the Act and entry into the zone 
was exempted from Customs duties. Thereafter, a portion of the 
crude oil was consumed in the manufacturing process and Customs 
assessed duty on the theory that there had been a “constructive” 
entry into the Customs territory of the United States. In holding 
that the assessment was improper, the Court of International Trade 
did not have to deal with the question at issue here of whether the 
initial entry into the zone was exempt. Clearly, in that case the 
crude oil was exempt at the time of entry. Thus, the Court of Inter- 
national Trade properly concluded that the Hawaiian Indep. Refin- 
ery case was not dispositive of this case. 

We are convinced that the Court of International Trade correctly 
determined that the importation by Nissan of the machinery and 
capital equipment at issue into the foreign trade zone subzone was 
not for the purpose of being manipulated in one of the ways pre- 
scribed by the statute. Instead it was to be used (consumed) in the 
subzone for the production of motor vehicles. Under the plain lan- 
guage of the 1950 amendment to the Act and the legislative history 
of that amendment, and Customs’ published decision interpreting 
the Act as amended, such a use does not entitle the equipment to 
exemption from Customs duties. Accordingly, the judgment of the 
Court of International Trade is affirmed. 


AFFIRMED 


CANADIAN Fur Trappers Corp., AND MELDIsco, A Division OF MELVILLE 
CorP., PLAINTIFF-APPELLANTS v. UNITED STATES, DEFENDANT/CROSS-APPELLANT 


Appeal No. 89-1060, 89-1061, and 89-1062 


(Decided August 29, 1989) 


Donald B. Cameron, Jr., Mudge Rose Guthrie Alexander & Ferdon, of Washing- 
ton, D.C, argued for plaintiffs-appellants, Meldisco, a division of Melville Corp. With 
him on the brief was Teresa M. Polino. Brian S. Goldstein, Siegel, Mandell & David- 
son, P.C., of New York, New York, argued for plaintiffs-appellants, Canadian Fur 
Trappers Corp. 
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Velta A. Melnbrencis, Department of Justice, of Washington, D.C., argued for de- 
fendant/cross-appellant. With her on the brief were John R. Bolton, Assistant Attor- 
ney General and David M. Cohen, Director. Also on the brief were Edward N. Mau- 
rer, General Attorney, Office of Assistant Chief Counsel for International Trade Liti- 
gation, of New York, New York, Michael A. Levitt, Acting General Counsel, Stephen 
J. Powell, Chief Counsel for Import Administration and Matthew Jaffe, U.S. Depart- 
ment of Commerce, of counsel. 

Lauren R. Howard and Michael R. Kershow, Collier, Shannon, Rill & Scott, of 
Washington, D.C., were on the brief for Amicus Curiae, Footwear Industries of 
America, Inc. 


Appealed from: U.S. Court of International Trade. 
Judge TsoucaLas. 


Before FRIEDMAN, RicH and MICHEL, Circuit Judges. 


MicuEL, Circuit Judge: 

Canadian Fur Trappers Corp. (Canadian Fur) and Meldisco, a di- 
vision of Melville Corp., appeal the decision of the United States 
Court of International Trade, 691 F. Supp. 364 (Ct. Int’l Trade 
1988), holding that these companies’ respective imported footwear 
entries which were subject to assessment of countervailing duties 
were not deemed liquidated, pursuant to 19 U.S.C. § 1504 (1982 and 
Supp. III 1985), when the U.S. Customs Service failed to liquidate 
the entries within 90 days after the dismissal of a lawsuit which 
challenged the rates of duty. In addition, Canadian Fur and Meldis- 
co appeal the holding of the Court of International Trade that inter- 
est could be assessed upon underpayments of countervailing duties 
against their respective entries. The United States (government) 
cross-appeals that part of the decision holding that the amendment 
of the interest provision of the Trade and Tariff Act of 1984 was in- 
applicable to interest prior to the effective date of the 1984 Act. We 
affirm. 


BACKGROUND 


Because Canadian Fur’s and Meldisco’s goods were subject to an 
outstanding countervailing duty order, T.D. 74-235, the two import- 
ers deposited estimated countervailing duties upon the entry of 
their goods. Pursuant to 19 U.S.C. § 1675 (1982 and Supp. III 1985), 
the Commerce Department undertook annual reviews for the im- 
porters’ 1980-1982 entries. Liquidation of these entries was sus- 
pended, however, until the Commerce Department completed a fi- 
nal determination in each annual review. In the final results of 
these reviews, Commerce determined there were net subsidies 
greater than the estimated rate of countervailing duty paid by the 
importers at the time of entry. 48 Fed. Reg. 40,536 (1983); 49 Fed. 
Reg. 30,003 (1984). Therefore, both importers owed additional 
duties. 

Prior to liquidation, however, these importers’ entries were en- 
joined by court order from being liquidated because of a lawsuit 
challenging the rates of duty applied by the Customs Service. This 
lawsuit was voluntarily stipulated by all parties as dismissed on 
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May 15, 1985. Five months after the voluntary dismissal, the gov- 
ernment moved to dissolve the injunctions. The Court of Interna- 
tional Trade granted that motion; however, upon rehearing, the 
court vacated its order, holding that the injunctions dissolved on 
May 15, 1985, when the case was voluntarily dismissed. 

After the Court of International Trade set the date of dissolution 
as May 15, 1985, the Customs Service began to liquidate the entries 
assessing additional duties based on the final results of the adminis- 
trative reviews and interest on any underpayments. The importers 
challenged the validity of these liquidations asserting that 19 U.S.C. 
§ 1504 requires that the liquidations take place within 90 days of 
the lifting of a court ordered suspension of liquidation. The Court of 
International Trade granted partial summary judgment to the gov- 
ernment determining that the 90 day language was directory, not 
mandatory, and therefore the liquidations were valid. Since the ligq- 
uidations were valid, and since the estimated duties deposited were 
less than the assessed duties, the Court of International Trade also 
granted the government partial summary judgment with regard to 
the interest owed by the importers pursuant to 19 U.S.C. § 1677g 
(1982). However, the court granted the importers partial summary 
judgment, holding that the interest owed would not be compounded 
daily except for liquidations occurring after the effective date of the 
Trade and Tariff Act of 1984. 


OPINION 


“Summary judgment is properly granted only where there is no 
genuine issue of material fact and the movant is entitled to judg- 
ment as a matter of law.” Mingus Constructors, Inc. v. United 
States, 812 F.2d 1387, 1390 (Fed. Cir. 1987). Moreover, 


[t]he court must resolve all significant doubt over material fac- 
tual issues, if any, in favor of the nonmovant and draw all rea- 
sonable inferences against the party whose motion is being con- 
sidered. (Citation omitted.) Where the only issue before the 
Court of International Trade was the meaning of the tariff 
terms, a question of law, (citation omitted) our court indepen- 
dently determines the meaning of those terms and need not de- 
fer to the trial court. (Citation omitted.) 


Convertors Division of American Hospital Supply Corp. v. United 
States, 861 F.2d 710, 712 (Fed. Cir. 1988). 


I. 19 U.S.C. § 1504 


“The starting point in every case involving construction of a stat- 
ute is the language itself.” Madison Galleries, Ltd. v. United States, 
870 F.2d 627, 629 (Fed. Cir. 1989). Section 1504 was enacted as part 
of the Customs Procedure Reform and Simplification Act of 1978, 
Pub. L. 95-410, 1978 U.S. Code Cong. & Admin. News (92 Stat. 888) 
2211, 2242. It was amended slightly in 1984. 19 U.S.C. § 1504 (1982 
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and Supp. III 1985). The relevant statutory language securing a 
time frame for liquidation in 19 U.S.C. § 1504 reads: 


(a) Liquidation: 
Except as provided in subsection (b) of this section, an entry 
of merchandise not liquidated within one year from: 


(1) the date of entry of such merchandise; 
* * * * * * 


* 


shall be deemed liquidated at the rate of duty, value, quan- 
tity, and amount of duties asserted at the time of entry. 


(b) Extension: 
The ed may extend the period in which to liquidate an 
if” 


entry ** * 
* * * * * 


(2) liquidation is suspended as required by statute or 


court order; * 
* * * * * * 


(d) Limitation: 

Any entry of merchandise not liquidated at the expiration of 
four years from the applicable date specified in subsection (a) of 
this section, shall be deemed liquidated at the rate of duty, 
value, quantity, and amount of duty asserted at the time of en- 
try by the importer * * * unless liquidation continues to be sus- 
pe as required by statute or court order. When such a sus- 
pension of liquidation is removed, the entry shall be liquidated 
within 90 days therefrom. 


(Emphasis added.) 

Since the Customs Service failed to liquidate the entries which 
were more than one year old within 90 days of May 15, 1985, Cana- 
dian Fur and Meldisco argue that they owe no additional duties on 
their entries. They assert that once the Customs Service fails to 
complete the liquidation within the 90 day period, the articles must 
be deemed liquidated at the rate of duty, value, quantity, and 
amount of duties asserted at the time of entry by the importer. The 
United States argues that the first part of section (d) applies only to 
extensions of the period in which to liquidate an entry sought for 
reasons other than a suspension order. Moreover, the government 
contends that the language “shall be liquidated within 90 days” in 
19 U.S.C. §1504(d) is only directory; therefore, additional duties 
with interest calculated according to 19 U.S.C. 1677g are owed by 
the importers. 

While Congress included the operative language “deemed liqui- 
dated” in section (a) and the first part of section (d), no such conse- 
quential language appears in the final part of section (d). Even 
though the statute includes a 90 day time frame for the Customs 
Service to act, the lack of consequential language in the latter part 
of section (d) if the Customs Service does not meet that time frame 
leads us to conclude that Congress intended this part of section (d) 
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to be only directory. See Diamond Match Co. v. United States, 181 
F. Supp. 952, 958-59 (Cust. Ct. 1960), aff'd, 49 CCPA 52, 56 (1962). 

We need not look merely at the statutory language to support our 
conclusion. “[TjJhe plain-meaning rule is ‘rather an axiom of experi- 
ence than a rule of law, and does not preclude consideration of per- 
suasive evidence if it exists.’” Watt v. Alaska, 451 U.S. 259, 266 
(1981). Such evidence can be found in the Report of the House of 
Representatives committee which drafted the proposed statute. Re- 
ferring to the 90 day time frame in the last part of § 1504(d), the 
House Report states, “[tJhis last provision is discretionary, rather 
than mandatory, and recognizes that there will be instances when it 
may be impossible to complete liquidation within 90 days because of 
the sheer number of entries to be liquidated after a long-continued 
suspension.” H.R. Rep. No. 621, 95th Cong., 1st Sess. 26 (1977). Simi- 
lar language need not appear in the Senate Report in order for this 
statement to be persuasive to us. 

Clearly, the statutory language and its legislative history support 
the Court of International Trade’s interpretation of the statue. We 
therefore affirm the decision of the Court of International Trade re- 
garding the interpretation of 19 U.S.C. § 1504. 


II. Imposition oF INTEREST ON UNDERPAYMENTS OF COUNTERVAILING DUTIES 


Prior to the enactment of the Trade Agreements Act of 1979, in- 
terest on underpayments or overpayments was not required by law. 
Pursuant to the Act, 19 U.S.C. § 1677g (1982), interest is imposed on 
any underpayment or overpayment of estimated duties deposited 
for merchandise entered for consumption on or after publication of 
the final injury determination by the United States International 
Trade Commission (ITC). 

In this appeal, since Canadian Fur’s and Meldisco’s estimated du- 
ties were less than the amount ultimately assessed, the United 
States argues that interest is due on the difference. Canadian Fur 
and Meldisco argue that no interest is due because the order trig- 
gering their obligation was issued pursuant to a statutory scheme 
which did not require the payment of interest. They assert that any 
change to that scheme retroactively applying an interest obligation 
must be explicit. 

The Trade Agreements Act of 1979 provides that before any coun- 
tervailing duties may be imposed on a country which is a signatory 
to the General Agreement on Tariffs and Trade (GATT), the ITC 
must make an injury determination. 19 U.S.C. § 1671(a\(2). Because 
Canadian Fur’s and Meldisco’s goods entered subject to a 1974 coun- 
tervailing duty order issued under 19 U.S.C. § 1303 (1976), no such 
injury determination was required.’ 


1Prior to 1979, section 1303 did not require an injury determination by the ITC unless it was required by inter- 
national obligations in the case of duty free goods. Canadian Fur, 691 F. Supp. at 370. 
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At the same time Congress created section 1671, it amended sec- 
tion 1303, making that section applicable to countries which were 
not signatories of GATT and to outstanding orders which were is- 
sued under the old section 1303. The amended section 1303 reads in 
pertinent part: 

(b) Regulations prescribed by administering authority; imported 
articles or merchandise which are not duty free 

The duty imposed under subsection (a) of this section shall be 
imposed, under regulations prescribed by the administering au- 
thority (as defined in section 1677(1) of this title), in accordance 
with subtitle IV of this chapter (relating to the imposition of 
countervailing duties) except that, in the case of any imported 
article or merchandise which is not free of duty— 


(1) no determination by the United States International 
Trade Commission under section 1671b(a), 1671lc, or 
1671d(b) of this title shall be required, 

* * * * * * * 

(4) any reference to determinations by the Commission 
* * * which are not permitted or required by this subsec- 
tion shall be disregarded. 


19 U.S.C. § 1303 (1982) 

Although 19 U.S.C. § 1677g (1982) requires an injury determina- 
tion before interest can be imposed on the difference between the 
estimated amount deposited by an importer and the amount finally 
assessed, the amended version of 19 U.S.C. § 1303 (1982) indicates 
that “any reference to determinations by the Commission * * * 
which are not permitted or required by this subsection shall be dis- 
regarded.” Construing the amendment of section 1303 and the pro- 
visions of the Trade Agreements Act in pari materia, see Oregon 
Steel Mills Inc. v. United States, 862 F.2d 1541 (Fed. Cir. 1988), we 
conclude that although an injury determination is generally re- 
quired before interest can be imposed on underpayments, Congress 
excepted this requirement when an order such as this was issued 
pursuant to 19 U.S.C. § 1303 (1982). 

Moreover, the legislative history of the 1979 Act indicates that 
Congress made the provisions of 19 U.S.C. §§ 1671-1677 applicable 
to actions fitting under the amended section 1303. 


The committee believes the procedures and standards under 
[the] new title [on countervailing duties for GATT signatories] 
are a significant improvement over ee. law and practice 
and should be applied to section [1]303. Obviously, all refer- 
ences to injury and all determinations relating to injury under 
[this] title * * * are irrelevant to proceedings under section 
[1]303 which do not require an injury determination. 


S. Rep. No. 249, 96th Cong. 1st Sess. 104, reprinted in 1979 US. 
Code Cong. & Admin. News 381, 490. 
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In view of the statutory language and supporting legislative histo- 
ry, we hold as did the court below that Canadian Fur and Meldisco 
owe interest on their respective underpayments. 

III. Date or LiaBiLity FoR INTEREST 

Canadian Fur and Meldisco argue that liability for interest, if 
any existed, did not exist until on or after the date on which the fi- 
nal section 751 decision is published. Since their goods were subject 
to a 1974 order and not to an order issued under the 1979 provi- 
sions, the importers argue that liability for interest would not ac- 
crue until deposits are made pursuant to the results of the first sec- 
tion 751 review.” We note, as did the court below, that the deposits 
on these importers’ goods were made on entries after the effective 
date of the 1979 Act. Since section 1303, as amended, as well as the 
interest provision in section 1677g, were in effect before the goods 
entered, the 1974 order covering the importers’ goods was governed 
by the new countervailing duty law, and therefore interest accrued 
according to the terms of the 1979 Act, irrespective of 751 reviews. 

IV. METHOD FoR CALCULATING INTEREST 

Prior to the Trade and Tariff Act of 1984, “the date when an im- 
porter’s liability for interest was defined was the date of the final 
determination in the § 751 review * * * irrespective of when liquida- 
tion occurred.” Canadian Fur, 691 F. Supp. at 372-73. The Customs 
Service used simple interest to calculate the interest owed on the 
underpayment. The 1984 Act amended section 1677g to provide that 
interest due under it must be compounded in accordance with 26 
U.S.C. § 6621; it also changed the date for liability to: 

(a1) the date of publication of a countervailing or antidump- 
ing duty order under this subtitle or section 1303 of this title, 


Note (b\(4) to 19 U.S.C. § 1671 (Supp. V 1987) states that as to the ef- 
fective date, the amendment to 1677g applies “with respect to mer- 
chandise that is unliquidated on or after November 4, 1984.” Tax 
Reform Act of 1986, Pub. L. 99-514, 1986 U.S. Code Cong. & Admin. 
News (100 Stat.) 2085, 2923. The entries in dispute were made 
before this amendment but liquidated after the Act became 
effective. 

The Court of International Trade concluded that the 1979 simple 
interest provision was applicable for the interest accruing prior to 
the effective date of the 1984 Act, but determined for interest accru- 
ing subsequent to the effective date, the appropriate method for cal- 
culating interest could be found in 26 U.S.C. § 6621. We agree. The 
clear meaning of the statutory language is to start compounding in- 
terest on or after November 4, 1984. 

Accordingly, the decision of the Court of International Trade is 

AFFIRMED. 
2As the Court of International Trade points out, however, “No deposits were required on merchandise entered 


after the first review determination because the countervailing duty order was subsequently revoked, effective 
for all entries after May 3, 1982.” Canadian Fur, 691 F. Supp. at 371 n.2. 
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FRIEDMAN, Circuit Judge, concurring: 

I join the court’s opinion and write separately to make an addi- 
tional point. 

The language of 19 U.S.C. § 1504 supports, if it does not compel, 
the court’s holding that these entries were not “deemed liquidated” 
90 days after the injunctions against their liquidation were dis- 
solved. In that section Congress simply did not address the issue 
this case involves. 

In terms of the overall statutory scheme, however, the appellants’ 
argument has considerable appeal. Section 1504 appears to be a 
comprehensive congressional attempt to deal with liquidation. 
There seems to be no valid reason why, if the suspension of the ligq- 
uidation is terminated more than four years after entry of mer- 
chandise and Customs fails to liquidate within 90 days after the sus- 
pension has terminated, the entry should not be deemed liquidated 
as of the date of entry of the merchandise. 

This is the general procedure that section 1504(a\(1) provides in 
cases where Customs fails to liquidate within the specified statutory 
period. The statute gives Customs generally one year from the time 
of entry to liquidate; permits the Secretary to extend the time of liq- 
uidation for any of the three circumstances specified in subsection 
(b), one of which is a suspension of liquidation required by statute 
or court order; and provides that except for such statutory or judi- 
cial suspension, the entry shall be deemed liquidated as of the date 
of entry if the liquidation has not been made within four years of 
entry. The statute, however, does not state what happens if the sus- 
pension is terminated (1) more than one, but less than four, years 
after entry, or (2) as in the present case, after the four-year period 
has expired. 

One would think that in the latter situation Congress would have 
intended to make applicable the same procedure it used elsewhere 
in the statute that, if Customs failed to liquidate within the stated 
period of 90 days, the entries would be deemed liquidated as of the 
date of entry. But Congress did not so provide. It stated only that 
the entry “shall be liquidated” within the 90 days and did not speci- 
fy (as it did elsewhere in the statute) what the consequence of fail- 
ure so to liquidate would be. 

The appellants ask us to rewrite the statute to supply the details 
that Congress omitted, i.e., to specify the consequence of nonliquida- 
tion. The court properly declines to take that action. Our function is 
to construe and apply the statute as written, not to rewrite the stat- 
ute to achieve what may appear to be a fair or desirable result. To 
the extent the court’s decision produces any anomalous or inconsis- 
tent results, that is the consequence of the inartful and confusing 
way this statutory provision has been written. 
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Texas APPAREL Co., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT- 
APPELLEE 


Appeal No. 89-1149 
(Decided August 15, 1989) 


S. Richard Shostak, Stein Shostak Shostak & O’Hara, of Los Angeles, California, 
argued for plaintiff-appellant. 

Kenneth N. Wolf, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With him on the brief were John R. 
Bolton, Assistant Attorney General, David M. Cohen, Director and Joseph I. Lieb- 
man, Attorney in Charge, International Trade Field Office. 

James A. Geraghty, Donohue & Donohue, of New York, New York, was on the 
brief for Amicus Curiae, Aris Isotoner, Inc. 


Appealed from: U.S. Court of International Trade. 
Chief Judge Re. 


Before Markey, Chief Judge, Mayer and MicuEL, Circuit Judges. 


PER CURIAM: 

The United States Court of International Trade, in Texas Apparel 
Co. v. United States, 698 F. Supp. 932 (Ct. Int’l Trade 1988), held 
that the cost or value of sewing machines “used in the production of 
the imported merchandise,” including their repair parts and the 
cost of repairs, was properly included by the United States Customs 
Service in the computed value of imported men’s, women’s, and 
boys’ jeans as an “assist” under 19 U.S.C. § 1401la(h\(1)(AXii) (1982). 
Texas Apparel Co. has shown no error in Chief Judge Re’s thorough 
and well-reasoned analysis which specifically, seriatim, and correct- 
ly disposes of each of appellant’s arguments. Accordingly, that deci- 
sion of the Court of International Trade, dated October 25, 1988, is 


AFFIRMED. 


ZENITH ELECTRONICS CorP., PLAINTIFF-APPELLEE v. UNITED STATES, AND 
Daewoo ELEctronics Co., LTp., DEFENDANT-APPELLANT 


Appeal No. 89-1186 


(Decided August 24, 1989) 


Frederick L. Ikenson, of Frederick L. Ikenson, P.C., of Washington, D.C., argued 
for plaintiff-appellee. With him on the brief were J. Eric Nissley and Larry Hampel. 

Velta A. Melnbrencis, Department of Justice, of Washington, D.C., represented de- 
fendant-appellee. 

David A. Gantz, Oppenheimer Wolff & Donnelly, of Washington, D.C., argued for 
defendant-appellant. Timothy A. Harr, Oppenheimer Wolff & Donnelly, of Washing- 
ton, D.C., of counsel. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


Before FRIEDMAN, RicH, and ARCHER, Circuit Judges. 
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FriepMAN, Circuit Judge: 

This is an appeal from a preliminary injunction issued by the 
United States Court of International Trade under the authority of 
the All Writs Act, 28 U.S.C. § 1651(a) (1982). The injunction bars 
the Department of Commerce (Commerce) from implementing 
changes in its determination of the level of duties resulting from ad- 
ministrative review of an antidumping duty order, without the au- 
thorization of the court. The changes were designed to correct al- 
leged clerical errors in the determination. Zenith Electronics Corp. 
v. United States, 699 F. Supp. 296 (Ct. Int’?] Trade 1988). We affirm. 


I 


A. Commerce is authorized under 19 U.S.C. § 1673a (1982 & Supp. 
V 1987), to conduct formal investigations of whether any imported 
merchandise should be subject to antidumping duties. If, as a result 
of such proceedings, (1) Commerce concludes that merchandise is 
being, or is likely to be, sold in the United States at less than its 
fair value, and (2) the United States International Trade Commis- 
sion determines that the importation of such merchandise material- 
ly injures or threatens so to injure a domestic industry, then (3) 
Commerce must publish an anti-dumping order directing the Cus- 
toms Service to assess antidumping duties on present entries of 
such merchandise, 19 U.S.C. § 1673e(a), and to require the deposit of 
estimated antidumping duties on future entries. 19 U.S.C. 
§ 1673e(a)(3) (1982). 

Under 19 U.S.C. § 1675(a) (1982 & Supp. V 1987), Commerce is re- 
quired, if requested, to review at least annually the amount of duty 
to be assessed under an antidumping order, and to publish in the 
Federal Register a notice of “Final Results of Antidumping Duty 
Administrative Review,” for each such review. 19 U.S.C. 
§ 1675(a\(1), (2); 19 C.F.R. § 353.53a(cX8) (1988). Commerce is then 
required to instruct the Customs Service to assess antidumping du- 
ties on entries of merchandise made during the review period and 
to collect a cash deposit of estimated antidumping duties on future 
entries, on the basis of those results. 19 U.S.C. § 1675(a)(2); 19 C.F.R. 
§ 353.53a(c)(9). 

Under 19 U.S.C. § 1516a (1982 & Supp. V 1987), an interested par- 
ty, defined by 19 U.S.C. § 1677(9) to include a domestic manufactur- 
er, who participated in the administrative proceedings, may seek ju- 
dicial review of the final antidumping determination or the results 
of the annual administrative review by filing a summons in the 
United States Court of International Trade within thirty days after 
the publication in the Federal Register of the determination or re- 
view. 19 U.S.C. § 1516a(a)(2(B). The Court of International Trade 
has “exclusive jurisdiction of any civil action commenced” under 
that section. 28 U.S.C. § 1581(c) (1982). 
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B. On July 1, 1988, Commerce published the final results of an 
annual administrative review of the antidumping order covering 
color television receivers from Korea. Color Television Receivers 
From Korea; Final Results of Antidumping Administrative Review, 
53 Fed. Reg. 24,975 (1988). On July 12, 1988, Commerce issued in- 
structions to the Customs Service setting the cash deposit rates of 
estimated antidumping duties based upon that determination that 
will be required on subsequent importations of color television re- 
ceivers from Korea. 

On the same day following the publication of the final results in 
the Federal Register (July 1, 1988), the appellee, Zenith Electronics 
Corporation (Zenith), a domestic television manufacturer, filed its 
summons in the Court of International Trade and, on July 13, 1988, 
filed its complaint challenging the final results. Three Korean man- 
ufacturers and a domestic labor union filed similar separate suits. 
Each complaint alleged that there were certain “clerical” errors in 
the calculations supporting those results. 

The appellant Daewoo Electronics Company, Ltd. (Daewoo), a Ko- 
rean television manufacturer, filed a request with Commerce that 
Commerce correct certain computer and clerical errors in that por- 
tion of the final results that related to Daewoo’s imports. Daewoo 
asserted that the calculation of its dumping margins was erroneous 
because in making the calculation Commerce had improperly com- 
pared the sale prices of Daewoo sets in the American market with 
Daewoo’s sales prices in the Korean market of different screen size 
sets. 

On September 26, 1988, Commerce signed a notice of amended re- 
sults proposing to correct certain “clerical errors” in the final re- 
sults of the earlier administrative review. Commerce concluded that 
three ministerial errors had been made in the final results, that 
certain dumping margins were actually lower than had been deter- 
mined, and that Daewoo’s cash deposit rates should be lowered from 
23.30 percent to 15.23 percent. 

Two days later the Court of International Trade issued a tempo- 
rary restraining order barring Commerce from “rescinding, revis- 
ing, or otherwise altering” the final results or from altering the 
cash deposit instructions Commerce had issued to the Customs Ser- 
vice. The next day, after Zenith had informed the court that publi- 
cation of amended results was “imminent,” the court amended the 
restraining order to bar Commerce from publishing the proposed 
notice of amended results in the Federal Register. 

Following oral argument, the court issued a preliminary injunc- 
tion. In its opinion, the court held that “basic considerations of 
court jurisdiction, judicial authority and judicial economy dictate 
that alteration of an administrative result while it is under court 
review cannot be done without the approval of the Court.” The 
court stated that it “further finds that [Zenith] was not given a fair 
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opportunity to present its views regarding the asserted errors.” 699 
F. Supp. at 297. The court explained: 


The need to obtain the approval of the Court in order to change 
the administrative result is simply a recognition of the Court’s 
jurisdiction over the action. One of the ways in which jurisdic- 
tion is exercised is by the power of the Court over the subject 
matter of the action. When a party to a judicial action contem- 
plates doing anything to directly alter the subject matter of the 
judicial proceeding a proper regard for the authority of the 
Court requires that the permission of the Court be obtained. 
[Citation omitted.] 


Id. The court further stated that “the administrative authority to 
correct clerical errors is not absolute. * * * [OJjnce a judicial review 
has been commenced * * * the authority of an administrative agen- 
cy to correct its clerical errors must be exercised in a way that is 
consistent with the fundamental obligations which flow from sub- 
jection to judicial review.” Id. 


This does not mean that Commerce cannot continue the process 
of identifying ministerial errors while a judicial proceeding is 
underway. But it does mean, that in order to effectuate correc- 
tions in a way that acknowledges the jurisdiction of the Court 
over the underlying determination and in order to give the 
Court its proper authority over the question of whether the cor- 


rections should be made and, if so, how judicial review should 
be conducted thereafter, Commerce must apply to the Court for 
permission to make amendments to the final determinations. 


Id. at 298. 

The court ruled that “it does not appear that counsel for plaintiff 
had sufficient time and access to the relevant material to make a 
meaningful response.” Jd. The court further noted that “there is al- 
so an element of irreparable injury to plaintiff in that it has not 
been given the benefit of adequate procedural safeguards and conse- 
quently faces the prospect that the cash deposit rates required of 
someone who has been found to be dumping and causing injury will 
be lowered in a manner which is not in accordance with law.” Id. at 
299. 

The court 

conclude{d] that, in order to aid and preserve this Court’s juris- 
diction, it is necessary and appropriate to prevent any altera- 
tion of the Final Results from being undertaken without the 
authorization and approval of this Court. 


Id. 

The court’s order enjoined Commerce from “rescinding, revising, 
or otherwise altering” either the final results of the administrative 
review or the cash deposit instructions issued to Customs. The order 
further provided that the 
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injunction shall remain in effect during the pendency of this lit- 
igation or until such earlier time as this Court determines that 
the defects it has found in the proposed amendment of the Fi- 
nal Results have been remedied, that the amendment of the Fi- 
nal Results is appropriate and the Court specifically authorizes 
and approves such amendment. 


Id. at 299-300. 

Although the United States was a party defendant in the Court of 
International Trade and participated in the proceedings there in op- 
position to the motion for a preliminary injunction, the United 
States has not appealed from that injunction or otherwise partici- 
pated in this appeal. Only Daewoo has appealed. 


Il 


Upon the filing of Zenith’s suit challenging the final results of 
Commerce’s annual review of the antidumping order, the Court of 
International Trade acquired “exclusive jurisdiction” to review that 
determination. 28 U.S.C. § 1581(c) (1982). The court conducts that 
review on the basis of the administrative record upon which Com- 
merce based its final results. See Ceramica Regiomontana, S.A. v. 
United States, 557 F. Supp. 593 (Ct. Int’] Trade 1982); East Chil- 
liwack Fruit Growers Coop. v. United States, 655 F. Supp. 499 (Ct. 
Int’] Trade 1987). The question before us is whether the Court of In- 
ternational Trade exceeded its authority or abused its discretion in 
requiring that, before Commerce may change its final results to cor- 
rect alleged clerical error, the agency first must obtain the authori- 
zation of the court to do so. We hold that the court committed no er- 
ror in imposing that requirement and that it properly implemented 
that requirement by issuing the preliminary injunction. 

A. 1. A number of cases have recognized the authority of an ad- 
ministrative agency to correct inadvertent, ministerial errors. See, 
e.g., American Trucking Assn’s v. Frisco Transp. Co., 358 U.S. 133, 
145 (1958); City of Long Beach v. Department of Energy, 754 F.2d 
379, 387 (Temp. Emer. Ct. App. 1985); Chlorine Inst. v. Occupational 
Safety & Health Admin., 613 F.2d 120, 123 (5th Cir.), cert. denied, 
449 U.S. 826 (1980); Howard Sober, Inc. v. I.C.C., 628 F.2d 36, 40-42 
(D.C. Cir. 1980); United States v. Civil Aeronautics Bd., 510 F.2d 
769, 772-73 (D.C. Cir. 1975). 

Those cases, however, have not addressed the issue here: whether, 
where the agency decision is under judicial review, the agency may 
take corrective action without prior judicial approval. 

In holding that the Interstate Commerce Commission had the 
power to modify certificates of public convenience and necessity it 
had issued, to correct inadvertent errors in those certificates, the 
Supreme Court stated that the Commission’s “power” to do so was 
“similar” to the “power and the duty” of courts “to correct judg- 
ments which contain clerical errors or judgments which have issued 
due to inadvertence or mistake.” American Trucking Assn’s v. Fris- 
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co Transp. Co., 358 U.S. 133, 145 (1958). The Court quoted the first 
sentence of Rule 60(a) of the Federal Rules of Civil Procedure, 
which it stated “recognizes this power and specifically provides that 
‘[c]lerical mistakes in judgments, orders or other parts of the record 
and errors therein arising from oversight or omission may be cor- 
rected by the court at any time of its own initiative or on the mo- 
tion of any party and after such notice, if any, as the court orders.’ ” 
Id. 
The second sentence of Rule 60(a) provides: 


During the pendency of an appeal, such mistakes may be so cor- 
rected before the appeal is docketed in the appellate court, and 
thereafter while the appeal is pending may be so corrected with 
leave of the appellate court. 


Once an appeal has been docketed, this provision requires the dis- 
trict court to obtain the permission of the appellate court before 
correcting clerical errors. See, e.g., Smith v. Lujan, 588 F.2d 1304, 
1308 (9th Cir. 1979). 

By analogy, the same principle supports the conclusion of the 
Court of International Trade that once that court’s exclusive juris- 
diction has been invoked, Commerce may correct clerical errors on- 
ly with the court’s prior authorization. In the situation of either the 
Court of International Trade or a court of appeals, the effect of any 
correction of clerical error is to change either the decision under re- 
view or the factual basis upon which that decision was based. 

2. Daewoo contends, however, that section 751(f) of the Tariff Act, 
as added by section 1333(b) of the Omnibus Trade and Competitive- 
ness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1209 (to be codified 
at 19 U.S.C. § 1675(f)), authorizes Commerce to correct clerical er- 
rors in final determinations after the commencement of a judicial 
review proceeding, without first obtaining the court’s authorization. 
That section states: 


Correction of Ministerial Errors. —The administering authority 
shall establish procedures for the correction of ministerial er- 
rors in final determinations within a reasonable time after the 
determinations are issued under this section [section 751]. Such 
procedures shall ensure opportunity for interested parties to 
present their views regarding any such errors. As used in this 
subsection [(f)], the term ‘ministerial error’ includes errors in 
addition, subtraction, or other arithmetic function, clerical er- 
rors resulting from inaccurate copying, duplication, or the like, 
and any other type of unintentional error which the adminis- 
tering authority considers ministerial. 


Section 751(f) does not give Commerce the authority that Daewoo 
believes it does. A condition of that authority is that Commerce 
may act only pursuant to the “procedures” it has “establish[ed].” 
On the critical dates in this case, Commerce had no “establish[ed] 
procedures for the correction of ministerial errors.” 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 21 


Section 751(f) was enacted and became effective on August 23, 
1988. Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, § 1337(a), 102 Stat. 1211. Commerce had promulgated six- 
month temporary procedures for correcting clerical errors on Feb- 
ruary 26, 1988. See Antidumping and Countervailing Duty Proceed- 
ings; Proposed Procedures for Review of Calculations and Correction 
of Clerical Errors, 53 Fed. Reg. 5,813 (1988). Those procedures, how- 
ever, expired on August 26, 1988, three days after the Act became 
effective and 31 days before Commerce, on September 26, 1988, 
signed the notice of amended results that incorporated the correc- 
tion of the alleged clerical errors. Commerce reinstated the tempo- 
rary procedures, which did not refer to section 751(f), on October 24, 
1988, eleven days after the Court of International Trade issued its 
preliminary injunction. See Procedures for Review of Calculations 
and Correction of Ministerial Errors, 53 Fed. Reg. 41,617 (1988). 

Thus, the procedures that section 751(f) required as a prerequisite 
to the exercise of Commerce’s statutory authority to correct minis- 
terial errors were not in effect on the date of either Commerce’s ac- 
tion that Zenith challenges or the court’s preliminary injunction. 
Daewoo, therefore, cannot rely upon that section as a ground for 
challenging the Court of International Trade’s preliminary 
injunction. 

In any event, section 751(f) did not address the question of Com- 
merce’s authority to make ministerial changes without prior judi- 
cial authorization after judicial review of Commerce’s determina- 
tion had been instituted. The statutory language addresses only the 
general authority of Commerce to correct such errors. There is 
nothing in the statute’s unambiguous language or legislative histo- 
ry that even suggests that Congress thereby intended to authorize 
Commerce to correct clerical errors without prior judicial authoriza- 
tion when the determination that the agency sought to change al- 
ready was subject to the exclusive jurisdiction of the Court of Inter- 
national Trade. 

3. Commerce makes no contention before us that requiring it to 
obtain prior judicial approval before correcting clerical errors in fi- 
nal results that are under judicial review would cause serious diffi- 
culties or problems in conducting Commerce’s annual review of an- 
tidumping orders. Indeed, it is difficult to see how Commerce’s com- 
pliance with that requirement would or even could have that effect. 

B. The remaining question is whether the Court of International 
Trade acted within its authority under the All Writs Act and within 
its discretion by prohibiting Commerce from correcting clerical er- 
rors in the final results without prior judicial approval. The answer 
is yes. 

The All Writs Act, 28 U.S.C. § 1651(a) (1982), authorizes courts to 
issue “all writs necessary or appropriate” in aid of their respective 
jurisdictions and “agreeable to the usages and principles of law.” 
The invocation of the Court of International Trade’s exclusive juris- 
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diction by the filing of Zenith’s suit also gave the court the “ ‘limit- 
ed judicial power to preserve the court’s jurisdiction * * * by injunc- 
tion pending review of an agency’s action through the prescribed 
statutory channels.’” F.7.C. v. Dean Foods Co., 384 U.S. 597, 604 
(1966) (quoting Arrow Transp. Co. v. Southern Ry., 372 U.S. 658, 671 
n.22 (1963)). The “only real question involved” is “whether the exer- 
cise of the power by the [court] was proper in the case[ ] now before 
us.” La Buy v. Howes Leather Co., 352 U.S. 249, 255 (1957). 

The preliminary injunction here is intended to insure that Com- 
merce does not alter the final results that are now before the court 
for review, without the court’s authorization. It was a proper exer- 
cise of the All Writs Act’s “broad grant of authority to federal 
courts,” Green v. Warden, U.S. Penitentiary, 699 F.2d 364, 367 (7th 
Cir.), cert. denied, 461 U.S. 960 (1983), “to issue writs ‘appropriate’ 
to the proper exercise of their jurisdiction. * * *” United States v. 
New York Tel. Co., 434 U.S. 159, 173 (1977). 

1.-The injunction was a reasonable and appropriate implementa- 
tion of the Court of International Trade’s ruling that changes by 
Commerce in its final results without prior court authorization 
would be improper because those changes would impair the court’s 
jurisdiction to review the final results that Zenith’s suit challenged. 
The injunction protects the court’s jurisdiction by preventing Com- 
merce from taking action that would impinge upon and interfere 
with that jurisdiction. A mere declaration by the court that Com- 
merce’s proposed unilateral changes in the final results, in the ab- 
sence of any effective order barring those changes, would not ade- 
quately protect the court’s jurisdiction. The preliminary injunction 
prohibiting Commerce from making those changes without prior ju- 
dicial approval thus was “appropriate in aid of” the court’s jurisdic- 
tion and “agreeable to the usages and principles of law.” 28 U.S.C. 
§ 1651(a). 

2. Since, as the Court of International Trade stated, “the impair- 
ment of the Court’s jurisdiction is the primary ground of injunctive 
relief in this action,” 699 F. Supp. at 299, there is no occasion to 
consider Daewoo’s contention that the Court of International Trade 
abused its discretion in issuing the preliminary injunction because 
Zenith had not established the four traditional criteria for injunc- 
tive relief. See, e.g., S.J. Stile Assoc. Ltd. v. Snyder, 646 F.2d 522, 
525 (C.C.P.A. 1981). The court was not required to address those cri- 
teria (although it discussed three of them) when it issued a prelimi- 
nary injunction to protect its own jurisdiction. 


CONCLUSION 


The preliminary injunction of the United States Court of Interna- 
tional Trade is 


AFFIRMED. 
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